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What We Do…

 Jury Pool Demographics

 Focus Group & Trial Simulation Research

 Venue Evaluation Studies – Publicity Analysis 
& Survey Research

 Jury Composition Studies

 Case Analysis, Theme Development & 
Strategic Planning



 Witness Preparation

 Voir Dire 

 Preparation 

 Motions for Improved Voir Dire Conditions

 Questions & Questionnaires

 Post Trial Juror Interviews

 In-Court Assistance with Jury Selection

What We Do…



Voir Dire is
JURY DESELECTION



Effective Voir Dire
 Explore possible challenges for cause

 Gain information for the intelligent use of 
peremptory challenges

 Protect jurors you like from cause

 Prepare a Batson/Wheeler record

 Opportunity to desensitize jurors to 
bad evidence

 Leave an inkling of your theory of the case

 Opportunity to establish personal rapport



Jury Selection from the Jurors’ Perspective

 Unfamiliar & hierarchical setting 
 Social desirability takes over
 There are right and wrong answers

 Fair and impartial
 Be a good citizen
 “Do what I tell you to do”
 “You mean to tell me that something that 

happened to you years ago will impact you 
here?”

 Follow the law
 Large group voir dire diminishes candor
 Closed-ended questions shut the information 

flow off



General Rules of Jury Selection

 Deselection: Questions should reveal biases 
against your case

 Develop 3 to 5 areas of bias about which you are 
most concerned

 Gain as much information as possible 

 Keep goals in mind for each juror

 Blend open and closed-ended questions.

 Funnel Method of Questioning



Step 1  The Neutral Statement
 Emotional Trigger Points that Lead 

to Prejudgment
 Problem Facts
 Wrinkles in the Law
 Look for reactions in the jury pool

Introduce the Biases:



Step 1  The Neutral Statement

Examples of Problem Facts: 
• Undocumented Client
• Non-English Speaking
• Neighborhood Where 

Alleged Crime Took Place
• Guns
• Drugs, especially crack & 

meth

Introduce the Biases:



Step 1  The Neutral Statement
Example of Wrinkles in the Law: 

Guilt Phase: Prosecution’s burden is 
beyond a reasonable doubt

Sanity Phase: Defense’s burden in the 
sanity phase is only the “more likely 
than not.” 

Pro-prosecution jurors thought this 
wasn’t fair.  

Introduce the Biases:



Step 2  Your Frame of Mind
 Mindset Should Be…

 Non-Adversarial
 Open to the Unfamiliar & 

Unexpected
 Willingness to Question the 

Potential Weaknesses in your 
Case

Admitting Biases:



Step 3  Set the Atmosphere
 Attorney Demeanor

 Inquisitive
 Non-judgmental
 Convey that you care about their 

opinions

 Use of the Conditional Voice
 Given your experience, is it safe to say 

that it would be difficult for you to find the 
defendant not guilty if there are 
allegations that the defendant was in a 
gang?

Admitting Biases:



Step 3  Set the Atmosphere

 It’s Okay To Be Biased  

No right or wrong answers
Remember,  bad news during 

voir dire is potentially good 
news for your verdict or on 
appeal

Admitting Biases:



Admitting Biases:

 Start with the easy questions
 Experiences BEFORE Attitudes

 Unless it’s inadmissible, don’t be 
afraid to say the bad stuff

 Ask open-ended questions
 What?  How?  Why?   

 Accept their answers 
 “I hear what you’re saying.”
 “I appreciate your candor.”

 Use one juror’s bias to invite bias 
from others; “Looping” technique

Step 3   Set the Atmosphere



Admitting Biases:

 What not to do:
 Argue
 Interrupt
 Show disapproval 
 Convey that you’re not 

listening

Listening to the Bad Stuff



Step 4  Know your Goals 
 Goal with Every Question is to…

 Get Additional Information
 Cause Challenge for Unfavorable 

Jurors
 Rehabilitate Favorable Jurors

 The Funnel Method
 Open-ended questions when you want 

more information
 Closed-ended questions when 

rehabilitating or questioning for cause

Admitting Biases:



 Would you be more likely to 
accept the testimony of a law 
enforcement officer simply 
because s/he is a law 
enforcement officer?

 Do you believe the criminal 
justice system makes it too 
difficult for the police and 
prosecutors to convict some 
people who have been accused 
of crimes? 

Positive Toward Law Enforcement



 Presumption of Innocence

 Prosecution Bears Burden of 
Proof

 Beyond a Reasonable Doubt 
Standard

Criminal Justice Concepts



Presumption of Innocence
“The presumption of innocence is a 
foundational concept in the American system 
of criminal justice.  That concept means that 
my client, as she sits here, is not guilty of any 
crime unless and until she is found to be 
guilty in a jury trial.  

So I’d like to ask all of you, does anyone here 
suspect, even slightly, that they might believe 
that my client is guilty, for any reason?  

Please share with us your thoughts about 
that…

So it sounds to me like the presumption of 
innocence might be a little difficult for you in a 
case like this one, is that safe to say?  



Cause Challenge Technique
It sounds like you have “fairly strong 
convictions about…”

Is it safe to say that because of your 
positive experiences with police, and 
the fact that you have family members 
who are police officers, might present 
difficulties for you?

Given the fact that you’re wrestling with 
[this concept], do you think that some 
other type of case might be a better 
match for you?



 Ask juror to reconcile prior 
statements of bias with later 
assurance of fairness.
 “If you were in my client’s 

shoes, would you want 
someone with your mindset as 
a juror in a case like this?”

 Their response can mean the 
difference between a cause or 
peremptory challenge.

AFFIRMANCES OF FAIRNESS AFTER INITIAL 
ADMISSION OF BIAS



Criminal Justice Questions on 
Questionnaires
Challenge: Ask the question in a way 
that reveals those who have problems 
with the Criminal Justice Concepts

GOVERNMENT EXAMPLE:
• When people are arrested for a crime, it is up to 

the government to prove the defendants  guilty 
beyond a reasonable doubt, but the law does 
not require that the government prove its case 
beyond all doubt. The defendants are not 
required to testify, and they are not required to 
present any evidence or put on any witnesses 
in the case. Are you able to presume the 
defendants innocent and hold the government 
to its burden of proving its case beyond a 
reasonable doubt?                    Yes    No



Criminal Justice Questions on 
Questionnaires
BETTER ALTERNATIVE FOR 
DEFENSE ON BURDEN OF PROOF

• The law requires that the prosecution has 
the burden of proof in criminal cases, and 
the defendant has no burden or obligation 
to prove anything.  Do you DISAGREE 
with this rule?  
 Yes     No    Somewhat Disagree
If yes, or if you somewhat disagree with 
the instruction above, will your opinion 
about this law substantially impair your 
ability to follow this instruction?   Yes    
 No    Maybe
If yes or maybe, please explain:



Criminal Justice Questions on 
Questionnaires
BETTER ALTERNATIVE FOR 
DEFENSE ON BEYOND A 
REASONABLE DOUBT STANDARD

• The law requires that the prosecution has 
to prove their case “beyond a reasonable 
doubt.”  Do you DISAGREE with this law?  
 Yes     No    Somewhat Disagree
– If yes, or if you somewhat disagree with 

the law above, will your opinion about 
this law substantially impair your ability 
to follow this instruction?   Yes    
No    Maybe

• If yes or maybe, please explain:



Criminal Justice Questions on 
Questionnaires
BETTER ALTERNATIVE FOR 
DEFENSE ON DEFENDANT 
TESTIFYING

• The law requires that a defendant has a right 
not to testify in his/her own defense, and that 
you may not draw any inferences from a 
defendant’s decision not to testify.  Do you 
DISAGREE with this law?  
 Yes     No    Somewhat Disagree
– If yes, or if you somewhat disagree with the 

rule above, will your opinion about this law 
substantially impair your ability to follow this 
instruction?   Yes     No    Maybe

• If yes or maybe, please explain:



Open-Ended Responses We’ve Seen

DEFENDANT NOT REQUIRED TO 
TESTIFY

“I think that the suspect 
should be questioned on 
the stand.” 

“What else are they hiding?”



Open-Ended Responses We’ve Seen

THE “BEYOND A REASONABLE 
DOUBT” STANDARD

What is “beyond a reasonable 
doubt?” It has many 
meanings and will/would be 
hard to get 12 people to 
agree.”

PROSECUTION HAS THE BURDEN 
OF PROOF…

“Seems both sides would want 
to present their case.



Criminal Justice Questions on 
Questionnaires
GOVERNMENT’S APPROACHES TO 
CRIMINAL JUSTICE QUESTIONS 
TENDS TO…

• Bundle Criminal Justice Concepts into 
One Question

• Use the word “LAW” or the phrases 
“FOLLOW THE LAW” or “FOLLOW THE 
JUDGE’S INSTRUCTION” to induce 
agreement.

• Offer simply “YES” or “NO” options
• No open-ended follow-up
• Sadly, the Government’s format is often 

more acceptable to judges than our 
proposed format



A Note About Implicit 
Bias



“Implicit biases are the attitudes or stereotypes that affect our 
understanding, actions, and decisions in an unconscious 
manner. Activated involuntarily, without awareness or 
intentional control. Can be either positive or negative. Everyone 
is susceptible.” 

IMPLICIT BIAS VIDEO & INSTRUCTION

Federal Court in Washington Video & Instructions

POSITIVE POTENTIAL: Debiasing Impact

NEGATIVE POTENTIAL: Revealing Your Most 
Thoughtful Jurors 

BOTTOM LINE: IMPLICT BIAS VIDEO & 
INSTRUCTION ARE HELPFUL, BUT GETTING VOIR 
DIRE CONDITIONS THAT ADDRESS EXPLICIT 
BIAS PARAMOUNT



Question: The defendant, victims, and a number of potential 
witnesses in this case are Latino and/or African-American.  
Do you suspect, even slightly, that you might have negative 
views of either or both groups that might influence you if 
you are asked to be a juror in this case?                                  
 Yes     No    Maybe Please explain…

EXAMPLES OF EXPLICIT BIASES IN RECENT 
JURY SELECTIONS

Fifteen out of 131 (about 12%) of Potential Jurors 
Gave Responses That We Argued Should Have 
Excluded the Juror on the Basis of Racial Biases.



EXAMPLES:

EXAMPLES OF EXPLICIT BIASES IN RECENT 
JURY SELECTIONS

“I used to own a preschool and 
parents who don’t pay tuitions are 
African-American.”

“I have been harassed by an African-American for 
years.”  

“Usually they make troubles, my opinion.”

“It may be the stereotype but I 
feel Latino or African Americans 
are more possible to commit a 
crime.” 



EXAMPLES CONTINUED…

EXAMPLES OF EXPLICIT BIASES IN RECENT 
JURY SELECTIONS

“Tired of hearing about BLM [Black 
Lives Matter] and how police is 
corrupt.”

Note: Expressing an inability to be fair based on 
race was less prevalent than an inability to be fair 
based on allegations of gang membership or 
guns. 

PRIVATE: “’WE’ as a society are 
bombarded almost daily by 
negative news about gangs and 
or violence.  Either groups 
almost always portray 
themselves as ‘victims.’” 



Experiences with Law 
Enforcement



56%

44%

▄ Positive Experience

“Have you or a loved one had a good or bad experience 
with law enforcement?”

▄ Negative Experience

Data from N.D. Federal Court, San Francisco 
Division Jury Selections. n =  325; responses 
from 81



“When I was a victim of domestic violence, the 
law enforcement treated me with respect and 
answered all of my questions.”

“My wife was handcuffed by police who did not 
know how to interpret a breathalyzer test.  She 
was sober.”

“Officers have been helpful in making me feel 
safe, and I fully trust their judgment.”

Verbatim Responses from the San Francisco 
Northern District of California Data

Best friend was, in my opinion, assaulted by police 
officers and got way with it;  Ended up going to jail 
with a busted face and charged with resisting;  I 
witnessed the entire thing and I don't agree.



Parents were persecuted by the Chinese 
government for political reasons

Verbatim Responses from the San Francisco 
Northern District Data, 4/2011 : 1/2012

When I was mugged the police were 
extremely helpful.

Having several friends in law 
enforcement, I find their comments 
towards offenders often rude and 
inconsiderate.



Juror 
Questionnaires



JUROR QUESTIONNAIRES

Blessing
 Lots of information
 Confidentiality promotes candor
 Allows for efficient follow-up

 Curse
Lots of information!!
Requires evaluation to be used 

effectively



JUROR QUESTIONNAIRES

 Other Purposes & Benefits 
 Provide a composite picture of 

juror
 Meaningful content
 Provide basis of challenge for 

cause
 Provide consistent information 

across the jury pool



JUROR QUESTIONNAIRES
 Content
 Demographics
 Experiences
 Salient case specific issues
 Case awareness

 Reliability
 Questionnaire vs. Open Court
 The candor factor



QUESTIONNAIRE PROCESS

Propose: Prosecution and Defense 
agree before it gets to the judge

Maintain control over the content & 
format 

Get your version in first



KEY JUNCTURES
Courtroom choreography

• Hardship screen panel

• Completion and duplication

• “Random Order” list

• Schedule voir dire

• Sufficient time to read and 
evaluate



KEY JUNCTURES  (cont’d.)

 Read, evaluate and rate

• Rating on a curve - EXCEPTIONS

• Keeping an overview of the panel

 Stipulated excusals

 Supplemental voir dire questions



Discriminatory Use of 
Peremptory Challenges



Batson/Wheeler Motion Remedies

 Old Remedy: “Quash the entire venire and begin 
anew.”

 Current Remedy: Judges are allowed 
“Discretionary Alternatives” to quashing venire, 
including:

 Reseating erroneously dismissed juror

 Giving the non-offending party additional challenges

 Attorney sanctions



Discriminatory Use of Peremptory 
Challenges

 Batson/Wheeler should not be overused.

 The danger of stereotyping in jury selection. 

 John F. Dovidio, Jennifer Smith, Amy Gershenfeld Donnella
and Samuel Gaertner, Racial Attitudes and the Death 
Penalty, Journal of Applied Social Psychology, (1997) 27; 15 
pp. 1468-1487.  

 Note: Many of the racial biases we found were among 
Latinos & African-Americans.  













This session will move beyond the nuts and bolts of the selection process, and focus on the 
importance of understanding jury bias. This presentation will discuss the difference between 
implicit and explicit biases, recognizing individual biases of attorneys and jurors, how to 
determine which types of biases are either disqualifying or acceptable for a fair trial, and 
eliminating and mitigating impermissible bias in the courtroom and during jury selection.  The 
presentation will also discuss the impact of current public moods or events that may or may not 
create biases in a jury and methods to ensure that a jury does not act prejudicially in light of 
external factors. We'll be featuring a video that is currently shown to jurors in the Western 
District of Washington and making sure everyone has a copy of the jury instruction that they are 
currently using to educate jurors about implicit bias. 
 
Our presenter will be Will Rountree. Will is a Senior Consultant with Bonora Rountree, Trial 
Consulting & Research in San Francisco, California.  He has consulted with trial attorneys in 
hundreds of cases, including breach of contract, insurance bad-faith, product liability, intellectual 
property, as well as civil rights and criminal defense cases. 
 
As always, we'll be having the presentation virtually for all the offices, so please let Ruben know 
which location you'll be attending. 
 
Date: May 4, 2018 
Time: Noon 
Location: San Francisco Federal Public Defender Office 
CLE Credit: 1 hour Bias 
 



CLE Course Evaluation Form 

Please complete as much of this form as you like and e-mail to ruben_deang@fd.org, fax to 

415.436.7706, or mail to 450 Golden Gate Avenue, Room 19-6884, Box 36106, San Francisco, CA 94102. 

 

Title of Activity: First Fridays Training—Jury Selection and Bias 

Date: May 4, 2018 

Time of Activity: 1 hour, Live and Virtual Meeting Seminar 

Location of Seminar: San Francisco, CA 

 

Please indicate your evaluation of this course by completing the table below: 

Question Yes No Comments 

Did this program meet your educational 
objectives? 

⃝ ⃝ 
 

Were you provided with substantive 
written materials? 

⃝ ⃝ 
 

Did the course update or keep you 
informed of your legal responsibilities? 

⃝ ⃝ 
 

Did the activity contain significant 
professional content? 

⃝ ⃝ 
 

Was the environment suitable for learning 
(e.g., temperature, noise, lighting, etc.)? 

⃝ ⃝ 
 

 

Please rate the instructor(s) of the course below: 

 (Lowest / Worst             →           Highest / Best) 

Name of Speaker: William Roundtree 

Overall teaching effectiveness: ① ② ③ ④ ⑤ 

Effectiveness of teaching methods: ① ② ③ ④ ⑤ 

Significant current intellectual or practical content: ① ② ③ ④ ⑤ 
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